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LAW, From Page Cl 

One many quote eminent authority 
for the disdain in which they have 
held the legal profession. But, as has 
so often proved to be the case, de Toc- 
queville’s analysis remains valid: ‘The 
profession of the law is the only aris- 
tocracy that can exist in a democracy 
without doing violence to its nature/* 

• • V • ' f ■ ' 

And yet, it must be conceded that 
the discipline of the bar has largely 
been destroyed by the growth of the 
community in which it operates. 
Where the community is small and the 
bar is small, r $elf-discipline derives 
from the fact that each man has per- 
sonal knowledge of the other's worth. 
With the jinonymity of size, more for- 
mal means for discipline are required. 
Sadly, these means have so far been 
largely absent or inadequate. V 

The wrongdoing of lawyers who en- 
gage in breaking apd entering, wire- 
tapping, misrepresentation, or in spon- 
soring or condoning such activities, is 



generally left to the same medium that 
purports to constrain the wrongdoing 
of nonlawyers: the processes of the 
criminal law. In part this is because 
the bar is unwilling to undertake the 
discipline of one of its own members 
before the courts act, lest it prejudice 
his case, and unwilling to act after- 
ward, except to add the sanction of dis- 
barment to a judgment of guilt 

The Bar Waits for the Courts 

T HERE is MACHINERY for inves- 
tigation and castigation of wrong- 
doing lawyers. Bar associations and 
commissions are charged by the state 
courts with disciplining the legal pro- 
fession. But however industrious or 
willing, the disciplinary functions are 
severely handicapped by the construc- 
tion of the Constitution’s Fifth Amend- 
ment privilege. In 1967, the Supreme 
Court, in Spevack v. Klein, held that 
in a proceeding to discipline a lawyer 
for professional misconduct, the law- 
yer could properly assert the privilege 



against self-crimination to preclude 
production of his records and compul- 
sion of his testimony. It held further 
that the lawyer could not be disbarred 
for so pleading the privilege against 
self-crimination. This overruled a 1961 
Supreme Court decision, Cohen v . Hur- 
ley, which had allowed the state to re- 
ject the privilege against self-crimina- 
tion in disbarment proceedings. 

It must be apparent, therefore, that 
the bar itself is impotent to act against 
any wrongdoing lawyers in the Water- 
gate affair. Until such offenders are 
convicted, the plea of the Fifth 
Amendment privilege will halt 
inquiry; after conviction, the disbar- 
ment would follow almost as a matter 
of course. In the event of acquittal, the 
bar may be free to make its own deter- 
mination, but It won’t. 

There is no doubt that, whatever its 
outcome, the Watergate affair will 
leave a deep stain on many cherished 
institutions: the presidency, the demo- 



cratic electoral processes, the legal 
profession. And yet ? the Watergate af- 
fair could ultimately do more good 
than harm. If It leads to a reversal of 
the movement of power to the execu- 
tive branch and a restoration of the 
authority that rightfully belongs to 
Congress, if it leads to legislation to 
control and monitor the election proc- 
esses so as to prevent the perversions 
that have so recently occurred, if it 
leads to a revival of the notions of 
duty and responsibility within the bar, 
Watergate will have proved a blessing 
— though a highly disguised one. 

The lesson of Watergate is humility. 
What must be abated is both the arro- 
gance of power and the power of arro- 
gance. And this reform will depend 
upon the attention span of the American 
press and the American public. Water- 
gate must not be permitted to die until 
the reform it requires is brought about. 
Nothing less than the survival of Ameri- 
can democracy depends upon it 




One of the panels 
on the door of the 
United States Supreme Court 
shows Lord Coke telling 



England? s King James 
that even the crown 
is subject to the law. 
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